Convene

RIGHT TO KNOW ADVISORY COMMITTEE
PUBLIC RECORDS EXCEPTIONS SUBCOMMITTEE

DRAFT AGENDA
December 8, 2011
9:00 a.m.
Room 438, State House, Augusta

e Welcome and Introductions

e Existing public records exceptions awaiting recommendations

1. (54) 22 MRSA §8754 - sentinel events (AG, DHHS, other interested parties): discussion
(66) 24 MRSA §2510 (and §2505) professional competence reports (Medical licensing
boards, other interested parties): finalize draft?

3. (67) 24 MRSA §2510-A professional competence review records (Medical licensing
boards, other interested parties): discussion? review draft?

4. (57) 23 MRSA §63 - right-of-way divisions’ records (MTA and MaineDOT): review draft

5. (18) & (19) 22 MRSA §§1696-D and 1696-F - Community Right-to-know: review letter

6. (62) 23 MRSA §8115 - Northern New England Passenger Rail Authority (NNEPRA):
review new draft, discussion

e  Other?

¢ Scheduling future subcommittee meetings, if necessary

Adjourn

Scheduled meetings:
Thursday, December 8, 2011, 10:00 a.m. Bulk Records and Legislative Subcommittees
Thursday, December 8, 2011, 1:00 p.m., Right to Know Advisory Committee
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Reinsch, Margaret

From: McCarthyReid, Colleen

Sent: Wednesday, December 07, 2011 10:15 AM

To: ajhiggins@mpbn.net; Diana Delesus; Nass, RepJoan; Percy L. Brown & Son, Inc. ; Perry
Antone; Pistner, Linda; plbrownplumbing@myfairpoint.net; Sen. Hastings; Shenna
Bellows

Cc: Reinsch, Margaret

Subject: RTKAC Public Records Subcommittee--Sentinel Events Exception

All,

In anticipation of your discussion of the sentinel events provision in Title 22, section 8754, we have reviewed
the laws of 27 states, including Maine, that require hospitals and other health care facilities to report sentinel
events. Of those states laws, 15 states have a specific confidentiality provision in their sentinel event reporting
law similar to Maine’s provision. These 15 state laws designate any reports of sentinel events confidential and
also include language stating that the report and information are not subject to subpoena or discovery or
admissible in any civil or criminal proceeding. The states are: Connecticut, Florida, lllinois, Kansas, New
Hampshire, New Jersey, New York, Nevada, Oregon, Pennsylvania, Rhode Island, Tennessee, Utah, Vermont
and Wyoming. Like Maine, all of the state laws do require the state agency receiving the reports to compile an
annual report (which is a public record) with aggregate information about sentinel events occurring in that
state.

The 11 other state laws make no mention of confidentiality in their sentinel events laws, but the records may
be designated as confidential in another section of the law or rule, e.g., general public records provisions.
These states are: California, Colorado, Indiana, Kansas, Maryland, Massachusetts, Minnesota, Ohio, South
Carolina, South Dakota and Washington.

For a sense of what type of information is made public regarding sentinel events in Maine, a reminder that we
have posted a link on the RTKAC website to the most recent annual report on sentinel events prepared by the

Department of Health and Human Services.

The link is found at http://www.maine.gov/legis/opla/sentinel events report.pdf

Please let us know if you have any questions or would like additional information. See you on Thursday.

Colleen and Peggy

Colleen McCarthy Reid, Esq.

Legislative Analyst

Joint Standing Committee on Insurance and Financial Services
Office of Policy and Legal Analysis

13 State House Station

Augusta, Maine 04333-0013

{207) 287-1670

Colleen.mccarthyreid@legislature.maine.gov







Current law — no changes proposed yet

Public Records Exceptions Subcommittee

| Exception #54 Sentinel events

Sec. 1. 24 MRSA §8754 is amended to read:
§8754. Division duties
The division has the following duties under this chapter.

1. Initial review; other action. Upon receipt of a notification or report of a sentinel
event, the division shall complete an initial review and may take such other action as the
division determines to be appropriate under applicable rules and within the jurisdiction of the
division. Upon receipt of a notification or report of a suspected sentinel event the division
shall determine whether the event constitutes a sentinel event and complete an initial review
and may take such other action as the division determines to be appropriate under applicable
rules and within the jurisdiction of the division. The division may conduct on-site reviews of
medical records and may retain the services of consultants when necessary to the division.

A. The division may conduct on-site visits to health care facilities to determine
compliance with this chapter.

B. Division personnel responsible for sentinel event oversight shall report to the
division's licensing section only incidences of immediate jeopardy and each
condition of participation in the federal Medicare program related to the immediate
jeopardy for which the provider is out of compliance.

2. Procedures. The division shall adopt procedures for the reporting, reviewing and
handling of information regarding sentinel events. The procedures must provide for
electronic submission of notifications and reports.

3. Confidentiality. Notifications and reports filed pursuant to this chapter and all
information collected or developed as a result of the filing and proceedings pertaining to the
filing, regardless of format, are confidential and privileged information.

A. Privileged and confidential information under this subsection is not:

(1) Subject to public access under Title 1, chapter 13, except for data
developed from the reports that do not identity or permit identification of the
health care facility;

(2) Subject to discovery, subpoena or other means of legal compulsion for its
release to any person or entity; or

Right to Know Advisory Committee: Public records Exceptions Subcommittee draft page 1



Current law — no changes proposed yet

Public Records Exceptions Subcommittee

(3) Admissible as evidence in any civil, criminal, judicial or administrative
proceeding.

B. The transfer of any information to which this chapter applies by a health care
facility to the division or to a national organization that accredits health care facilities
may not be treated as a waiver of any privilege or protection established under this
chapter or other laws of this State.

C. The division shall take appropriate measures to protect the security of any
information to which this chapter applies.

D. This section may not be construed to limit other privileges that are available
under federal law or other laws of this State that provide for greater peer review or
confidentiality protections than the peer review and confidentiality protections
provided for in this subsection.

E. For the purposes of this subsection, "privileged and confidential information"
does not include:

(1) Any final administrative action;

(2) Information independently received pursuant to a 3rd-party complaint
investigation conducted pursuant to department rules; or

(3) Information designated as confidential under rules and laws of this State.
This subsection does not affect the obligations of the department relating to federal law.
4. Report. The division shall submit an annual report by February 1st each year to
the Legislature, health care facilities and the public that includes summary data of the
number and types of sentinel events of the prior calendar year by type of health care facility,

rates of change and other analyses and an outline of areas to be addressed for the upcoming
year.

G:\STUDIES 2011\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of # 54.doc (12/7/2011
11:15:00 AM)
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For Review on December 8, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

Exception #66 Professional competence reports

Sec. 1. 24 MRSA §2505 is amended to read:
§2505. Committee and other reports

Any professional competence committee within this State and any physician
licensed to practice or otherwise lawfully practicing within and any other
person may, report the relevant facts to the appropriate b
physician:in this State if, in the opinion of the committe
committee or individual has reasonable knowledge o
gross or repeated medical malpractice, habitual drunki
drugs, professional incompetence, unprofessional con
by board rule. The failure of any such professional comy
physician to report as required is a civil violation for
$1,000 may be adjudged.

this chapter.

Sec. 2. 24 MRSA § 2510, sub-§1 is amended to read:
§2510. Confidentiality of information

1. Confidentiality; exceptions. Any reports, information or records received and
maintained by the board pursuant to this chapter, including any material received or

developed by the board during an investigation shall be confidential, except for
information and data that is developed or maintained by the board from reports or records

Right to Know Advisory Committee: Public records Exceptions Subcommittee draft page 1




For Review on December 8, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

received and maintained pursuant to this chapter or by the board during an investigation
and that does not identify or permit identification of any patient or physician; provided
that the board may disclose any confidential information only:

A. Ina disciplinary hearing before the board or in any subsequent trial or appeal
of a board action or order relating to such disciplinary hearing;

B. To governmental licensing or disciplinary authorities of any jurisdiction or to
any health care providers or health care entities located within or outside this State
that are concerned with granting, limiting or denyi hysiciaf's privileges, but
only if the board includes along with the transf % s to whether or
not the information has been substantiated by ¢

C. Asrequired by section 2509, subsection

deleted-; or

rmation contains evidence of
ncies.

F. To other state or feder
possible violations of law

s of guidance or concern. Letters of guidance or
nt to Title 10, section 8003, subsection 5, paragraph E,

information received, maintained or developed by the board, or disclosed by the board to
others, pursuant to this chapter, or information, data, incident reports or recommendations
gathered or made by or on behalf of a health care provider pursuant to this chapter, be
available for discovery, court subpoena or introduced into evidence in any medical
malpractice suit or other action for damages arising out of the provision or failure to
provide health care services. This confidential information includes reports to and
information gathered by a professional review committee.
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For Review on December 8, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

4. Penalty. Any person who unlawfully discloses such confidential information
possessed by the board shall be guilty of a Class E crime.

5. Physician-patient privilege; proceedings by board. The physician-patient
privilege shall, as a matter of law, be deemed to have been waived by the patient and shall
not prevail in any investigation or proceeding by the board acting within the scope of its
authority, provided that the disclosure of any information pursuant to this subsection shall
not be deemed a waiver of such privilege in any other proceeding.

6. Disciplinary action. Disciplinary action by th
Medicine:shall be in accordance with Title 32, chapter 4
Board of Osteopathic Licensure shall be in accordancs

SUMMARY

This amendment makes 2 changes wi to the treat of confidential

information held by a medical licensing bQ

Title 24, section 2505 allows profess ¢ committees, physicians and
any other person to report a physician | iatg licensing board. This
amendment clarifies that the sigiis of the Maine Health Security Act,
of which sectio i ality of all such reports.

d to authorize medical licensing boards to share

G:\STUDIES 2011\
10:04:00 AM)
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Current law — no changes proposed yet

Public Records Exceptions Subcommittee

k Exception #67 Confidentiality of professional competence reports

Sec. 1. 24 MRSA §2506 is amended to read:
§2506. Provider, entity and carrier reports

A health care provider or health care entity shall, within 60 days, report in writing to
the disciplined practitioner's board or authority the name of any licensed, certified or
registered employee or person privileged by the provider or entity whose employment or
privileges have been revoked, suspended, limited or terminated or who resigned while under
investigation or to avoid investigation for reasons related to clinical competence or
unprofessional conduct, together with pertinent information relating to that action. Pertinent
information includes: a description of the adverse action; the name of the practitioner
involved; the date, the location and a description of the event or events giving rise to the
adverse action; and identification of the complainant giving rise to the adverse action. Upon
written request, the following information must be released to the board or authority within
20 days of receipt of the request: the names of the patients whose care by the disciplined
practitioner gave rise to the adverse action; medical records relating to the event or events
giving rise to the adverse action; written statements signed or prepared by any witness or
complainant to the event; and related correspondence between the practitioner and the
provider or entity. The report must include situations in which employment or privileges
have been revoked, suspended, limited or otherwise adversely affected by action of the health
care practitioner while the health care practitioner was the subject of disciplinary
proceedings, and it also must include situations where employment or privileges have been
revoked, suspended, limited or otherwise adversely affected by act of the health care
practitioner in return for the health care provider's or health care entity's terminating such
proceeding. Any reversal, modification or change of action reported pursuant to this section
must be reported immediately to the practitioner's board or authority, together with a brief
statement of the reasons for that reversal, modification or change. If the adverse action
requiring a report as a result of a reversal, modification or change of action consists of the
revocation, suspension or limitation of clinical privileges of a physician, physician assistant
or advanced practice registered nurse by a health care provider or health care entity for
reasons relating to clinical competence or unprofessional conduct and is taken pursuant to
medical staff bylaws or other credentialing and privileging policies, whether or not the
practitioner is employed by that health care provider or entity, then the provider or entity
shall include in its initial report to the disciplined practitioner's licensing board or authority
the names of all patients whose care by the disciplined practitioner gave rise to the adverse
action. The failure of any health care provider or health care entity to report as required is a
civil violation for which a fine of not more than $5,000 may be adjudged.

Carriers providing managed care plans are subject to the reporting requirements of
this section when they take adverse actions against a practitionet's credentials or employment

Right to Know Advisory Committee: Public records Exceptions Subcommittee draft page 1



Current law — no changes proposed yet

Public Records Exceptions Subcommittee

for reasons related to clinical competence or unprofessional conduct that may adversely
affect the health or welfare of the patient.

Sec. 2. 24 MRSA §2510-A is amended to read:
§2510-A. Confidentiality of professional competence review records

Except as otherwise provided by this chapter, all professional competence review
records are privileged and confidential and are not subject to discovery, subpoena or other
means of legal compulsion for their release to any person or entity and are not admissible as
evidence in any civil, judicial or administrative proceeding. Information contained in
professional competence review records is not admissible at trial or deposition in the form of
testimony by an individual who participated in the written professional competence review
process. Nothing in this section may be read to abrogate the obligations to report and
provide information under section 2506, nor the application of Title 32, sections 2599 and
3296.

1. Protection; waiver. This chapter's protection may be invoked by a professional
competence committee or by the subject of professional competence review activity in any
civil, judicial or administrative proceeding. This section's protection may be waived only by
a written waiver executed by an authorized representative of the professional competence
committee.

2. Adverse professional competence review action. Subsection 1 does not apply
in a proceeding in which a physician contests an adverse professional competence review
action against that physician, but the discovery, use and introduction of professional
competence review records in such a proceeding does not constitute a waiver of subsection 1
in any other or subsequent proceedings seeking damages for alleged professional negligence
against the physician who is the subject of such professional competence review records.

3. Defense of professional competence committee. Subsection 1 does not apply in
a proceeding in which a professional competence committee uses professional competence
review records in its own defense, but the discovery, use and introduction of professional
competence review records in such a proceeding does not constitute a waiver of subsection 1
in the same or other proceeding seeking damages for alleged professional negligence against
the physician who is the subject of such professional competence review records.

4. Waiver regarding individual. Waiver of subsection 1 in a proceeding regarding
one physician does not constitute a waiver of subsection 1 as to other physicians.

G:\STUDIES 2011\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of # 67.doc (12/7/2011
10:00:00 AM)
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For Review December 8" (based on Nov. 17" discussion)

Public Records Exceptions Subcommittee
Proposed draft language changes

Exception # 57

Sec. 1. 23 MRSA § 63 is repealed and the following enacted in its place:

§63. Confidentiality of records held by Department of Transportation and Maine
Turnpike Authority

1. Confidential records. The following records in the possession of the Department of
Transportation and the Maine Turnpike Authority are confidential and may not be disclosed
except as provided in this section:

A. Records and correspondence relating to negotiations for and appraisals of property:
and

B. Records and data relating to engineering estimates of costs on projects to be put out to
bid.

2. Engineering estimates. Engineering estimates of total project costs are public after
the execution of project contracts. fdre records and data relating to engineering estimates

intended to be included in what records become public upon execution of project contracts or
just the engineering estimates themselves??}

3. Records relating to negotiations and appraisals. The records and correspondence
relating to negotiations for and appraisals of property are public beginning 9 months after the
completion date of the project according to the record of the department or authority, except that
records of claims that have been appealed to the Superior Court are public following the award
of the court.

Summary

This amendment clarifies that engineering estimates are public after the execution of
project contracts.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 1







For Review on December 8, 2011

Public Records Exceptions Subcommittee
Proposed letter to ENR and HHS Committees

Exceptions 18 and 19

Sen. Thomas B. Saviello, Senate Chair
Rep. James M. Hamper, House Chair
Joint Standing Committee on Environment and Natural Resources
100 State House Station
Augusta, Maine 04333

Sen. Earle L. McCormick

Rep. Meredith N. Strang Burgess
Joint Standing Committee on Health and Human Services
100 State House Station
Augusta, Maine 04333
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Committee is reviewing existing public:
exceptions found in Titles 22 through 2
each public records exception and make a
or repealing it altogether. T}
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oncerns about hazardous substances. We
understand that the pr { Health and Human Services has never been

implemented.

e
i
u@,e»

rm1‘t‘y' ith the standard confidentiality wording and to make clear

wever, we aréi%luctant o make recommendations concerning a program that has

Wit

We believ: partment of Environmental Protection may have programs that
parallel or overlap t ses of the Community-Right-to-Know Act, and we know that the
Maine Emergency Maniagement Agency and county emergency management authorities also
collect information and develop emergency plans concerning hazardous substances. We hope
that your committees will find the time to review the existing programs and determine whether
life should be breathed into the Community Right-to-Know Act and amended appropriately, or
deleted completely.

Thank you for your time and attention to this matter. Please feel free to contact staff,
Peggy Reinsch or Colleen McCarthy Reid, if you have questions. They can be reached at the
Office of Policy and Legal Analysis at 287-1670.







For Review on December 8, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

| Exception # 62 NNEPRA

Sec. . 23 MRSA §8115 is amended to read:
§8115. Obligations of authority

All expenses incurred in carrying out this chapter must be paid solely from funds
provided to or obtained by the authority pursuant to this chapter. Any notes, obligations
or liabilities under this chapter may not be deemed to be a debt of the State or a pledge of
the faith and credit of the State; but those notes, obligations and liabilities are payable
exclusively from funds provided to or obtained by the authority pursuant to this chapter.
Pecuniary liability of any kind may not be imposed upon the State or any locality, town or
landowner in the State because of any act, agreement, contract, tort, malfeasance,
misfeasance or nonfeasance by or on the part of the authority or its agents, servants or
employees. i Hat 3

Sec. . 23 MRSA §8115-A is enacted to read:

8§8115-A. Authority records

1. Confidential records. The following records of the authority are confidential:

A. Records and correspondence relating to negotiations of agreements to which
the authority is a party or in which the authority has a financial or other interest.
Once entered into. an agreement is not confidential;

B. Trade secrets:

C. Estimates prepared by or at the direction of the authority of the costs of goods
or services to be procured by or at the expense of the authority: and

D. Any documents or records solicited or prepared in connection with
employment applications, except that applications, resumes and letters and notes
of reference, other than those letters and notes of reference expressly submitted in
confidence, pertaining to the applicant hired are public records after the applicant
is hired, except that personal contact information is not a public record as
provided in Title 1, section 402, subsection 3, paragraph O.
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Public Records Exceptions Subcommittee
Proposed draft language changes

2. Lawver-client privilege. The authority may claim the lawyer-client privilege
in the same manner and circumstances as a corporation is authorized to do so.

SUMMARY

This amendment revises the confidentiality provisions that apply to the
NNEPRA'’s records to clarify what records are not subject to public access.

This amendment provides that records and correspondence relating to negotiations of
agreements are confidential, although the final agreements are not designated confidential
by this language.

Trade secrets remain confidential.

This amendment clarifies that estimates of costs of goods or services to be procured by or
at the expense of the authority are confidential if the estimates are prepared by the
authority or at the direction of the authority. The estimates do not become public over
time.

This amendment revises the employment application confidentiality to track that of State,
county and municipal employee applicants. All documents relating to applicants are
confidential except for records pertaining to the applicant who is hired, most of which
become public. Personal contact information of public employees is not a public record.

This amendment clarifies the language concerning the lawyer-client privilege; it allows

the authority to claim the lawyer-client privilege in the same manner and circumstances as
a corporation is authorized to do so.
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